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SUBJECT: Child Support Delinquencies/Lien against State C ai ns

SUMVARY

This bill would create a lien for support arrears against civil nonetary clains,
settl enents or judgnments to be paid by the state to the obligor of the support
arrear age. The lien would be subordinate to any lien for nedical and | ega

expenses directly connected to the claim and procedures are provided for
di sput es.

Additional ly, upon determning that a claimw |l be paid, the state, as defined
to include | ocal government, would notify the Franchi se Tax Board (FTB), who
woul d i ssue an order to w thhold paynent or notify the state that no lien or

del i nquency exi sts.

This is an analysis of the bill as it affects FTB.

EFFECTI VE DATE

This bill would be effective and operative on January 1, 1999.

LEG SLATI VE H STORY

AB 1832 (Cardenas; 1998), AB 1666 (Al quist, 1998); AB 1662 (Al quist, 1998);: AB
2094 (Morrissey, 1998); SB 1508 (Rai ney, 1998); AB 2343 (Wods, 1998).

PROGRAM HI STORY/ BACKGROUND

Federal |aw requires each state to have a single agency responsible for enforcing
child support, but permts delegation of specific tasks to local |evels. The
Departnment of Social Services (DSS) is designated as the California state agency.
By state law, the county district attorneys (DAs) are del egated responsibility
for enforcing child support, which includes collecting current paynents and

del i nquencies. Typically the custodial parent is entitled to receive the support
paynments on behalf of the child. Before the DA can begin the child support
enforcenment process, judicial action is required. Once an ordered anmount becones
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del i nquent, DAs are required to search for assets of the obligor and take
coll ection actions as necessary to collect the delinquent account.

In 1993 (Speier, AB 3589; Stats. 92, Ch. 1223), Franchise Tax Board (FTB) began
coll ecting delinquent child support through a pilot project in which DAs in six
counties could voluntarily refer their delinquent child support accounts to FTB
for collection as though they were delinquent personal incone taxes. |In 1995,

t he program was expanded to include voluntary referral fromall counties (Speier,
AB 923; Stats. 94, Ch. 906). Ef fective on January 1, 1998, DAs, unl ess excepted
by DSS, are required to refer all child support obligations that they are
responsi ble for enforcing that are 91 days or nore delinquent to FTB for

coll ection as though they are delinquent personal inconme tax liabilities. San

Di ego County is exenpt fromthe nandatory referral program Additionally, DAs
can voluntarily refer those child support delinquencies that are | ess than 91
days delinquent to FTB for collection as though they are delinquent persona

i ncome taxes. Only child, spousal and fam |y support being enforced by a DA
pursuant to the Wal C are subject to referral to FTB. No collection action may be
taken for certain delinquencies, in which case the account is not referred or is
wi t hdrawn from FTB. To coll ect delinquent child support, FTB may use any of its
i nformation sources and tax collection renmedies. Upon referral of the child
support delinquency, FTB issues to the obligor a notice of the anmount due and, if
payment is not made, may issue withhold orders to attach bank accounts under
Section 18670 or 18670.5 or an earnings w thhol ding order under the Code of C vi
Procedure.

Additionally, DAs are authorized to refer current child support orders to FTB for
collection, in which case FTB uses tax information to i ssue wage assi gnment
orders (AB 573, Kuehl; Stats. 97, Ch. 599).

In response to a federal mandate, AB 702 (Stats. 97, Ch. 697) requires each
county to conpile a list of child support obligors, with the intent that FTB wl|
receive the entire |list of past-due obligors. FTB nust match the list with
custonmer information received fromfinancial institutions, and FTB will issue an
order to withhold (OT'W upon request fromthe county responsible for the account.

I ssuing a withhol ding order does not require a judgnment or the existence of a
lien. To issue a w thholding order, FTB needs to know an anount that is due a
debtor or will becone due and who has control of or holds the funds. The anount
that a wi thhol ding order attaches depends upon the type and nature of the asset.
For bank accounts, cash, cash equivalents and clains described under this bill,
100% of the anmount due and payable to the obligor at the time the OTWis received
may be attached.

Under the Governnent Code, the Controller may offset any anmount the state owes a
per son agai nst any amount the person owes the state (Section 12419.5) or city or
county (Section 12419.8). In nost cases, however, this is a manual process,
except that under Section 12419.2, FTB operates and adm ni sters an aut omated

of fset (intercept) programfor the Controller. For the intercept program the
FTB is notified by various state and | ocal agencies on an annual basis, of
anounts, subject to adjustnents, owed them which includes child support

del i nquencies. All personal incone tax refunds and lottery w nnings, which are
i ssued by the Controller, are natched against this intercept data base. Wen a
mat ch occurs, the anount owed the debtor is intercepted by FTB for purposes of
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paynment of that debt, and the remminder, if any, is sent to the debtor. The
i ntercept data base currently does not include all child support delinguencies.

A lien creates an encunberance on the property or the person’'s interest in the
property. For the holder of a lien to enforce or otherwi se act on the |ien,
generally requires that the lien be a matter of public record. |In the event of
conpeting liens, the lien priority is determned at the tine the lien arises.

For the lien to be effective in conpeting against other liens, generally the lien
must be recorded. To encunber real property, liens are recorded in the county
where the property is located. To encunber personal property, liens would be
recorded with the Secretary of State.

For tax collection purposes, however, liens arise wthout recording but are used
only when conpeting with liens of other governmental taxing agencies. To conpete
against the liens of all other creditors, the FTB issues a notice of tax lien
that is recorded in the county of residence. Under current practice, a notice of
state tax lien is issued for any tax delinquency in excess of $250. For child
support coll ection purposes, the DAs, not FTB, are responsible for recording and
enforcing |iens.

SPECI FI C FI NDI NGS

Currently, FTB, as a state agency, may pay civil nonetary clains, settlenents or
judgnments. These anounts to be paid are schedul ed by FTB, or through the Board
of Control (BOC) in certain cases, and the Controller pays the ampbunt directed by
the state agency.

Under this bill, governnmental agencies, which would include the BOC and the
Controller, would notify FTB of pending paynents. Upon notification, FTB would be
required to issue orders to withhold paynent or notify the agency that no lien or
del i nquency exi sts.

Pol i cy Consi derations

FTB al so adm ni sters the Personal Income Tax Law (PITL) and Bank and
Corporation Tax Law (BCTL). The admi nistration of these |laws may be
enhanced if the information received fromthe governnental agencies
regardi ng paynments of civil nonetary clains, settlenents or judgnents also
could be used to withhold these paynents for tax collection purposes.

| npl ement ati on Consi derati ons

The manner in which this bill would be inplenmented woul d depend upon the
nunmber of paynents, the nunber of governnental agencies that would be
notifying FTB, the tinme frame, if any, in which FTB would be required to
respond, and the extent to which the process could be automated.

Additional ly, FTB staff has identified the follow ng inplenentation
consi der ati ons:

It is unclear what is nmeant by “civil nonetary clains.” Staff is
uncertain whether such clainms would be Iimted to judgnments or is
i ntended to have a broader neaning. It is presuned that such clains are
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not intended to include clains for incone tax refunds as incone tax
refunds are attachable through the offset/intercept program but this
shoul d be clarified.

Upon notification that paynent is to be made, FTB is required to i ssue an
OfWor notify the “state agency” that neither alien nor delinquency

exists. It is unclear why FTB staff also would have to notify the
governnent al agency that there is no lien as the existence of a lien has
no rel evance to the OTWthat would be issued by FTB. In addition, rather

than requiring FTB notify the governnental agency that no delinquency
exists, it my be nore efficient if FTB had a reasonable tinme for issuing
t he OTW

It is presuned that the governnental agency affected by the claim

settl enent or judgnment would be responsible for notifying FTB so that FTB
woul d i ssue the OTWto that agency for paynent. However, for state
claims where the paynent is made through the Board of Control (BCC), it
may be appropriate for the BOC to nmake the notification, as paynent is
contingent on legislation. This should be clarified.

The lien that is created by this bill would be subordinate to nedical and
| egal expenses (third party clains), and a procedure is provided to
resol ve these types of disputes. However, an OITWissued by FTB it is not
directly affected by the lien priority established in this bill. An OITW
is an action separate and apart and unrelated to the lien. I f, however,
a third party clai mwere made on funds subject to the OTW the claim
woul d be taken into consideration. If there were a dispute, the OTWis
required to be honored for the anpunt directed by FTB, and appropriate

| egal action can be taken by the third parties.

Techni cal Consi derati ons

Staff has identified the follow ng technical considerations:

Par agraph (2) of subdivision (a) limts the “support arrears” to
arrearages both being enforced by DAs andreferred to FTB pursuant to
section 19721. 6 of the Revenue and Taxation Code. No accounts are
referred to FTB under this section; however, under this section each
county must conpile a list of accounts subject to collection action.
Under Section 19271, child support delinquencies that are at |east 91
days past due arereferred to FTB for collection.

It appears that the intent of subdivision (c) is to establish the anount
of the lien as of a date certain by making it the ambunt of the

del i nquency for which FTB can take OI'Wcol |l ection action under specified
sections of law However, these particular collection actions are taken
on child support delinquencies only when there is a match with

i nformation received from banks or other third-parties, which is not

i nclusive of all child support delinquenci es.
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FI SCAL | MPACT

Departnmental Costs

Departnment costs cannot be determined until the inplenentation
consi derations are resol ved.

Col |l ection Estimate

Based on the discussion below, accelerated collections of child support on
referred accounts to FTB are estimated to be mnor, |ess than $250, 000
annual ly after full inplenmentation and conpliance by California governnment
agenci es.

Thi s anal ysis does not consider the possible changes in enploynent, persona
i ncome, or gross state product that could result fromthis bill.

Col | ecti on Esti mate Di scussi on

The collection inpact of this bill would depend on (1) the nunber of
del i nquent child support obligors who have noney due from governnment a
agenci es for paynment of clains, settlenents, and judgnents, (2) the net
anount of the claim assumng the OTWwoul d not attach anpbunts associ at ed
with nedical and | egal expenses, (3) the total anpbunt owed for delinquent
child support by the obligor, and (4) whether governnental agencies would be
rei mbursed for their costs to conply, and thereby encourage conpliance, with
this bill.

Estimated collections were determined in several steps. First, the tota
anount of damages awarded by a lawsuit or settlement was based on
i nformati on obtained fromjudicial periodicals published July 1996.

According to these periodicals an estimated $1.5 billion in damages
(excluding punitive damages) was awarded by California courts. O this
total, it was estimted that approximtely 75% of the clains are
attributable to insurance settlenments. This yields approximately $375
mllion in settlenment clainms other than insurance settlenments ($1.5 billion
X .25% . Assunptions were made that of all damages awarded, only one third
will be paid. This yields approximately $125 million in actual paid danages
($375 mllion x 33%9. |If as nuch as 10% of the total paid damages is
attributable to clainms against California governnments, California
governnments will pay out approximately $12 million in clainms annually.

The next step was to determ ne the anobunt of danmages awarded to deli nquent

child support obligors. It was assuned that approximtely 5% of net dammges
woul d be awarded to individuals with child support obligations. O this
total, it is estimated that approximately 50% will be attributable to

nmedi cal expenses and attorney fees. This yields approximtely $300,000 in
net damages paid to obligors ($12 million x 50% x 5% . O the estimted net
damages received by delingquent obligors, it was estimated that approxi mately
40% of the amount would satisfy the obligors’ delinquent child support.

This was based on information fromthe U S. Statistical Abstract and the
child support collections program According to these sources the average
net civil damage award after adjustnents (actual anounts paid, nedica
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expenses and attorney fees) would be approximately $37,000, and the average
amount of delinquency owed by obligor would be approxi mtely $15, 000.

Finally, it was assuned that | awsuits against the government represent
approxi mately 50% of all governnent clains paid.

The estimated inpact of this proposal, therefore, is on the order of
$250, 000 annually in accel erated collections after inplenentation.

BOARD POSI TI ON

Pendi ng.



